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In re Southern Oregon Mortgage, Inc., The Bay Company, REO
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Gold Key and the other three entities named above are
related by common ownership, are all chapter 7 debtors and all
cases are being jointly administered.  Gold Key loaned $36,000 to
David Taylor in exchange for a note secured by a deed of trust. 
Appellant Hazel Newport subsequently loaned $l7,848 to gold key
in exchange for a note secured by a collateral assignment of the
note and deed that Taylor gave Gold key.

Roost, the trustee, commenced an adversary proceeding to
avoid Newport's claim of a lien in the Taylor note and deed of
trust pursuant to § 544(a)(2).  The trustee claimed Newport never
perfected her security interest in the Taylor note and deed of
trust because she never acquired possession of those documents. 
Therefore the trustee's interest as a hypothetical lien creditor
was superior to Newport's and thus Newport's lien should be
avoided.  The trustee moved for summary judgment on this issue
and the bankruptcy court granted the motion.

The Bankruptcy Appellate Panel affirmed.  Under Oregon law,
the BAP said, a security interest in a note and deed of trust is
perfected only by possession.  Appellant never took possession of
the note or trust deed.  

Furthermore, no fact dispute could make Southern Oregon
Mortgage a bailee of Newport since an entity controlled by the
debtor cannot, as a matter of law, be a bailee or agent for
Newport.  Therefore, the court did not abuse its discretion in
failing to allow additional time for Newport to produce such
evidence.
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